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JURISDICTION OF THE UTAH COURT OF APPEALS
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code
Ann. §§ 78-2a-3(2)(j) and 78-2-2(4).
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
Appellees Lucille Bearden, Dorothy Lucille Christensen Bearden as Trustee of the
Lucille Bearden Family Trust, and Harold Dee Bearden ( "Bearden") respond to Wardley
Corporation's ("Wardley") characterization and statement of the issues as follows:
Issue #1: No objection.
Issue # 2: In addition to the principles cited by Wardley, Bearden notes that proof
of insufficiency mandates a showing by the appellant "that all the evidence in favor of the
verdict 'cannot support the verdict.' "Brewer v. Denver & Rio Grande W. R.R., 2001 UT
77, 1 33, 31 P.3d 557 (Utah 2001) (emphasis added) (quoting Hansen v. Stewart, 761 P.2d
14, 18 (Utah 1988)). The disturbance of a jury verdict is unwarranted even if
contradictions or conflicting inferences arise upon review of all the evidence. Id. at 1 36.
It is the exclusive province of the jury to weigh evidence in reaching a verdict, and such
should not be overturned "so long as some evidence and reasonable inferences support the
jury's findings." Child v. Gonda, 972 P.d 425, 433 (Utah 1988).
Issue #3: No objection.
Issue #4: Special Verdict Forms are within the discretion of the trial court. See
Canyon Country Store v. Bracey, 781 P.2d 414, 420 (Utah 1989). "In the absence of a
showing of abuse of discretion, the trial court's actions will not be disturbed" on appeal.
-1-

Id. Both Wardley and Bearden proposed forms. (R. at 378 and 398.) The trial court
"concluded the [plaintiffs] better states the questions." (R. 708 at 229.)
Issue #5: By failing to submit an adequate record, Wardley did not preserve this
issue for review. State v. Rawlings, 829 P.2d 150 (Utah App. 1992). Wardley's trial
counsel did not request the transcription of the entire trial record. The transcript submitted
is inconclusive as to whether or not the jury's question was reviewed by counsel. In
addition, Bearden's undersigned attorney's both remember the discussion of a jury question
with counsel.
Should the Court choose to review this issue, "a court's communication with a jury
will be considered reversible error only if the error is 'substantial or prejudicial . . . such
that the result would have been different had it not taken place.'" Board of Commissioners
of the Utah State Bar v. Peterson, 937 P.2d 1263, 1271 (Utah 1997) (quoting Tjas v.
Proctor, 591 P.2d 438,441 (Utah 1979)).
Issue #6: No objection.
Issue #1\ This issue is more appropriately stated as follows:
Was the trial court's award of attorney's fees in the amount of
$46,970.19 was reasonable?
Wardley's characterization of the attorney's fees issue implicates the two very different
issues of entitlement and reasonability. Wardley failed to preserve the issue of entitlement.
Its Memorandum in Opposition to Plaintiffs' Request for Attorney's Fees, Costs and
Prejudgment Interest, (R. at 558-563.), Wardley argued only that Bearden's fees were
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excessive and improperly categorized and, therefore, unreasonable. Wardley did not
challenge Bearden*s theory of contractual entitlement to fees. (R. at 483.)
"The standard of review on appeal of a trial court's award of attorney fee's is
'patent error or clear abuse of discretion.'" Valcarce v. Fitzgerald, 961 P.2d 305, 316
(Utah 1998) (quoting City Consumer Serv., Inc. v. Peters, 815 P.2d 234, 240 (Utah
1991)).
However, because Wardley's 57-page brief does not contain argument on the issue
of attorney's fees, this Court need not review the award. Utah R.App.P. 24(a)(9) provides
that the Appellant's brief "shall contain" argument on the issues presented, and Rule 24(c)
prohibits Wardley from raising new arguments in its Reply Brief. Neither Bearden nor this
Court should guess at Wardley's arguments. Wardley has waived any objection to the trial
court's award of fees.
DETERMINATIVE AND/OR IMPORTANT STATUTES AND RULES
Bearden submits that there are no such statutes or rules.

STATEMENT OF THE CASE
I. NATURE OF THE CASE
Mrs. Bearden hired Wardley and its agent, Gritton, to help her sell her home. Both
Wardley and Gritton owed Mrs. Bearden fiduciary duties of honesty, loyalty, full
disclosure, and reasonable care. In his efforts to sell Mrs. Bearden's home, Gritton
swindled her and stole the home. Wardley, rather than protect the interests of its client,
looked the other way. This case presents the issue of whether Wardley is responsible for
-3-

the damages Bearden has incurred. At trial, the jury found for Bearden on every issue including a modest award of punitive damages against Wardley. Wardley asks this Court
to overturn the jury's conclusions and hold it completely harmless for Bearden's losses.
This Court should sustain the results in the trial court below.
11.

COURSE OF THE PROCEEDINGS
The Complaint in this matter was filed against Wardley and Gritton on November

30, 1998. (R. 1.) Having sought and received an Order Granting Leave to File an
Amended Complaint, (R. 102.), Bearden amended its Complaint by adding defendants
Charlene Burns-Nielson, Backman Stewart Title Services, Ltd., and Old Republic Surety
Group ("Settling Defendants") on May 19, 1999. (R. 102.) Bearden then filed a Motion
for Partial Summary Judgment against Gritton alone that was granted October 6, 1999. (R.
166 and 206.) The trial court issued a Writ of Execution evicting Gritton from the
Property on October 25, 1999. (R. 208.)
Wardley filed a Motion for Summary Judgment on January 11, 2000. (R. 213.)
That motion was denied for the reasons stated in Bearden's opposition, by Order dated July
12, 2000. (R. 305, 307.) Wardley's petition for interlocutory review of its summary
judgment motion was opposed by Bearden and denied by the Utah Supreme Court on
September 20, 2000. (R. 331.) The Settling Defendants settled with Bearden and were
dismissed from the lawsuit by Order of the trial court on May 18, 2001. (R. 353.)
A two day jury trial presided over by the Honorable Judge Frederick was held on
September 4-5, 2001. At the close of Bearden's case in chief, Wardley brought and lost a
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Motion for Directed Verdict. (R. 708 at 171-74.) The jury returned a verdict against both
Wardley and Gritton. (R. 471 and 475.) On every single issue presented, the jury found
for Bearden. (R. 471 and 475.) Among other things, the jury found Gritton to have
committed fraud and/or breached his fiduciary duty to Bearden; Wardley to have been
liable for Gritton's acts; and Wardley to have breached its own fiduciary duty to Bearden.
(R. 472.)
Bearden filed a Motion for Attorney's Fees and Costs and Prejudgment Interest on
September 14, 2001. (R. 479.) The trial court granted that motion via a minute entry
dated November 13, 2001. (R. 641.) On November 13, 2001, Judgment was entered
against both Gritton and Wardley in the amount of $75,000.00 in damages, $1,107.00 in
costs, $46,970.19 in attorney's fees, and $7,203.00 as prejudgment interest. (R. 643644.) Pursuant to the jury's verdict (R. 475-76), the Judgment also included punitive
damages of $25,000.00 against Gritton and $15,000.00 against Wardley. (R. 644.)
III.

STATEMENT OF FACTS
January 3, 1997, Gritton and Wardley executed a contract making Gritton a

Wardley real estate agent. (Tr. Ex. 2, R. 708 at 201.) He was heavily recruited to that
position by Mr. Jeff Somers ("Somers"), a General Manager with Wardley. (R. 707 at
102, 708 at 220.) During that same time Gritton was in bankruptcy, involved in litigation
with his former real estate broker, and subject to a tax lien recorded by the IRS. (R. 707
at 139-141.) Sommers interviewed Gritton but never asked about these circumstances. (R.
708 at 220.)
-5-

In June of 1997, Gritton approached Mrs. Bearden about the possibility of selling
her home located at 550 Adams Avenue, Midvale, Utah (the "Property"). (R. 707 at 1213.) Gritton and Bearden were friends. (Id. at 8-9.) Mrs. Bearden trusted Gritton and
perceived Wardley to be a reputable real estate broker. (Id. at 9 and 13.) Consequently,
she retained Wardley and Gritton to represent her in the sale of the Property by entering
into a Listing Contract and Agency Disclosure (the "Listing Agreement") with Wardley.
(Id. at 15-16.) The Listing Agreement states that as Mrs. Bearden's agent, Wardley would
at all times serve Bearden in a manner consistent with the company's fiduciary duty of
loyalty, full disclosure, confidentiality and reasonable care. (Tr. Ex. 4, Appellee's
Addendum A.) Gritton signed the Listing Agreement on Wardley's behalf and as the
broker's "authorized agent." (Id.)
The Property was placed on the market at a purchase price of $95,000.00. (R. 707
at 23.) Shortly thereafter, Gritton asked Mrs. Bearden if she might consider selling the
Property to him. (Id. at 19.). Mrs. Bearden agreed and the two of them worked out an
arrangement by which Gritton would make nominal monthly payments of $400.00 toward
a reduced purchase price of $89,000.00, followed by a balloon payment in five (5) years.
(Id. at 19-21.) Only with the balloon payment would title to the home transfer to Gritton.
(Id. at 21.) Gritton did not tell Mrs. Bearden about his bankruptcy, tax problems, or that
he was being sued by his former broker. (R. 707 at 141-142.) He did not tell Mrs.
Bearden that numerous lenders had refused to loan him the money necessary to purchase
the Property outright. (R. 707 at 142.)
-6-

On July 11, 1997, Gritton visited Bearden's home in order to get her signature on
certain documents relating to the sale of the Property. (Id. at 24, 26-27.) The documents
Mrs. Bearden signed included a Real Estate Purchase Contract (the "REPC"). (Id. at 2627, 118-119, Appellee's Addendum B.) According to the REPC, Gritton agreed, among
other things, to make a monthly payment, make a balloon payment after five years, and to
make a $500.00 earnest money deposit prior to October 15, 1997. (Tr. Ex. 7.)
Unbeknownst to Mrs. Bearden, Gritton also added a warranty deed to the documents
signed that day. (Tr. Ex. 9, R. 707 at 26-30.) The Deed transferred title of the Property
from Mrs. Bearden to Gritton. (Tr. Ex. 9.) Gritton had not paid for the property at that
point and Mrs. Bearden had no intention of transferring title until the Property's purchase
price had been paid in full. (R. 707 at 27-28.)
Gritton did not tell Wardley about the Warranty Deed. (R. 708 at 196.) He did,
however, place a copy of the REPC on file with Wardley. (R. 707 at 120.) Gritton also
completed and filed an "Under Contract Information Sheet" (the "Information Sheet").
(Id. at 121.) The Information Sheet listed Mrs. Bearden as the seller and Gritton as both
the seller's agent and the buyer. (Tr. Ex. 10, Appellee's Addendum C.) It listed the
reduced purchase price, Bearden's address and telephone number, an earnest money
amount of $500.00, and Gritton's six percent (6%) commission. (Id.) Wardley received
the Information Sheet and REPC from Gritton (R. 707 at 120-122.), set up a file on the
transaction (Id. at 121; R. 708 at 212.), assigned the file a tracking number (R. 708 at
212.), and established a trust account for the transaction. (Id. at 215.) According to
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Wardley policy, supervisors are supposed to review the documents placed in each
transaction file. (Id. at 212.) When there is a problem, Wardley's practice is to notify the
agent responsible. (Id. at 212.)
Wardley prohibits its agents from buying property from a client which the agent
represents as a seller. (Id. at 215-216.) The policy insures that Wardley's agents act in
the best interests of the company's clients. (Id. at 217-218.) Gritton was unaware of the
policy. (R. 707 at 132-33.) On the Information Sheet and REPC, Gritton was listed as the
seller's agent AND the individual buying the Property. (R. 708 at 214, 221-222.)
Wardley also requires its agents to deposit earnest money in a trust account within twentyfour hours of its receipt. (Id. at 222-224.) Gritton did not deposit the earnest money
required in the REPC. (Tr. Ex. 12.) Wardley had every reason to know of Gritton's
policy violations. (Id. at 223-224.) Wardley, however, did nothing. (Id. at 224-225.) It
allowed the transaction to go forward and even sent Gritton a congratulatory note. (Tr.
Ex. 11, Appellee's Addendum D.)
In the Fall of 1997, Gritton had the notarized deed recorded. (R. 707 at 137, 143.)
He moved into the Property in October. (Id. at 32-33.) After making $3,200.00 in total
monthly payments, Gritton stopped making payments in May of 1998. (Id. at 32-33.) He
stayed in the Property, however, until November 3, 1998, when he was judicially evicted.
(Id. at 32-33, R. 208.)
Concerned by Gritton's failure to make payment, Bearden contacted an attorney.
(Id. at 34, 74.) Bearden's attorney visited the County Recorder's office and there
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discovered the fraudulent warranty deed. (Id. at 80.) Bearden's attorney also discovered
two notices of default. (Id. at 80-81.) After fraudulently recording the warranty deed,
Gritton had obtained and defaulted on two loans secured by the Property. (Id. at 81.) The
loans were in foreclosure. (Id. at 37; 708 at 81.) Bearden had no choice but to borrow
approximately $60,000.00 to pay off the loans and save the Property from foreclosure.
(R. 707 at 37.) Bearden filed suit to recover her home and losses.
SUMMARY OF ARGUMENT
The trial court properly submitted to the jury all the issues regarding Gritton and
Wardley's liability and Bearden's resulting damages. Using a Special Verdict Form, the
jury found for Bearden on every single question. Specifically, the jury found that Wardley
was liable for Bearden's losses based 1) on its own breach of fiduciary duty, and 2) its
vicarious liability for Gritton's conduct. The jury awarded Bearden $75,000 as
compensatory damages, and modest amounts against Gritton ($25,000) and Wardley
($15,000) as punitive damages. This Court should not disturb the jury's verdict.
Wardley's position on appeal is fatally defective because it cannot overcome the
jury's finding on breach of fiduciary duty. Wardley focuses almost all of its attention on
its vicarious liability for Gritton's conduct. However, even if this Court holds that
Wardley is not vicariously liable-which it should not-Bearden should still prevail because
Wardley is liable for her losses based on its breach of fiduciary duty.
The evidence supports the jury's finding that Wardley breached its fiduciary duty to
Bearden. Although Wardley has failed to meet its burden of marshaling the evidence on
-9-

this issue, the facts recited by Bearden demonstrate that the jury's finding was appropriate.
Wardley's fiduciary duty to Bearden arose from its contract with her, and as a matter of
Utah law. Based on the documents in its files, Wardley knew that Gritton's purchase of
Mrs. Bearden's home jeopardized Mrs. Bearden's interests. Indeed, Wardley had a policy
prohibiting its agents from buying their own listings. Yet Wardley did nothing to protect
Mrs. Bearden's interests. The jury properly concluded that Wardley breached its fiduciary
duty to Bearden.
Although Wardley's arguments against vicarious liability are mooted by the jury's
finding on breach of fiduciary duty, these arguments fail anyway. The Utah Supreme
Court's decisions in Phillips v. JCMDev. Corp., 666 P.2d 876 (Utah 1983) and Wardley
Better Homes and Gardens v. Cannon, 2002 UT 99, - P.3d - {"Cannon IF) supports both
the trial court's decision to submit the issue of vicarious liability to the jury, and the jury's
verdict against Wardley. Wardley relies heavily on this Court's decision in Wardley Better
Homes and Gardens v. Cannon, 2001 UT App. 48, 21 P.3d 235 {"Cannon /"), which has
now been reversed by Cannon II. This Court should follow the precedent of Phillips and
Cannon II.
The jury found that Wardley was liable for Gritton's conduct based on three
separate theories: respondeat superior, subagency liability, and apparent authority.
Although Bearden only needs an affirmative finding on one of these theories, the evidence
supports the jury's finding on all three. Simply put, Gritton's efforts to sell Mrs.
Bearden's home on behalf of Wardley-which necessarily include his proposed purchase of
-10-

the home and his fraudulent procurement of Mrs. Bearden's signature on the warranty
deed-occurred within the scope of his employment and his agency. Gritton was acting
with the apparent authority of Wardley, which expressly authorized Gritton to act as its
agent, and provided him with the means he needed to effectuate his fraudulent and tortious
acts.
The damages awarded by the jury are also supported by the evidence. As to
compensatory damages, the three primary categories of Bearden's losses add up to at least
$75,000, the amount of the jury's award. Similarly, the jury's award of punitive damages
against Wardley is also justified. Wardley is liable for punitive damages based on its own
breach of fiduciary duty, a point that Wardley does not even acknowledge. The evidence
also supports a finding of vicarious punitive damage liability against Wardley. In Gritton,
Wardley was allowing a bankrupt, who had not paid his taxes and was being sued by his
former broker, to help clients like Mrs. Bearden sell their homes. As to Mrs. Bearden,
Gritton violated Wardley's policies by purchasing his own listings and failing to deposit his
earnest money obligation with Wardley. He also defrauded Bearden. Wardley had either
actual or constructive knowledge of all these facts, yet it allowed Gritton to continue to act
as its agent. Punitive damages are appropriate.
None of the various other issues raised by Wardley—which include a challenge to a
standard jury instruction, and unsupported allegations regarding a question by the juryjustify overturning the results below. Indeed, Wardley has failed to even present argument
on Issue #7, Bearden's recovery of attorneys' fees.
-11-

In its attempts to find fault with the proceedings below, Wardley has lost sight of
the central issue on this appeal: its own culpability. This is a case about a real estate agent
and a real estate transaction gone bad. As a broker, Wardley's fiduciary responsibility was
to protect the interests of its own client, Mrs. Bearden. It failed to do so in every respect.
Wardley's attempts to wash its hands of the situation is both unavailing and unsettling.
This Court should affirm the verdict of the jury, which found against Wardley on every
count, and the Judgment of the trial court.
ARGUMENT
I.

WARDLEY BREACHED ITS FIDUCIARY DUTY TO BEARDEN.
A.

Wardley fs Breach of Its Fiduciary Duty to Mrs. Bearden Is
Dispositive of Most of the Issues on Appeal.

The most glaring deficiency with Wardley's position on appeal is that it cannot
overcome the jury's finding that it-independent of Gritton's conduct-breached the
fiduciary duty it owed to Mrs. Bearden. Wardley has not even raised the propriety of this
finding as an issue; instead, it summarily contends that it did not breach this duty on two
pages near the end of its Brief. (Appellant's Brief at 44-45.) However, Bearden addresses
this issue first because it is largely dispositive of the remaining issues raised by Wardley.
The jury found that Wardley was liable for Bearden's losses based 1) on its own
breach of fiduciary duty, and 2) its vicarious liability for Gritton's conduct. (Special
Verdict Form, Questions #2 and #3; Appellant's Addendum E.) Wardley has focused
almost all of its attention on vicarious liability. However, even if this Court were to hold
-12-

that Wardley is not vicariously liable for Gritton's conduct-which it should not-Bearden
would still prevail because Wardley is liable for her damages based on its breach of
fiduciary duty. As demonstrated immediately below, the Court should uphold the jury's
finding on this issue, thus obviating most of the other issues raised by Wardley.
B.

Wardley Has Failed to Marshal the Evidence.

The jury's determination that Wardley breached its fiduciary duty (Special Verdict
Form, Question #3, Appellant's Addendum E) should not be set aside unless clearly
erroneous, with due regard to the jury's ability to judge the credibility of the witnesses.
Consolidation Coal v. Div. of State Lands, 886 P.2d 514, 519 (Utah 1994). Wardley
bears the heavy burden of establishing that the jury's findings are not supported by
substantial and competent evidence. See id. If there is any competent evidence to support
the findings and conclusions of the trial court, such findings, and the conclusions rationally
based thereon, will not be disturbed on appeal. Highland Const. Co., v. Stevenson, 636
P.2d 1034, 1036 (Utah 1981). To meet its burden Wardley must "first marshal all the
evidence supporting the finding and then demonstrate that the evidence is legally
insufficient to support the findings even in viewing it in the light most favorable to the
court below." Consolidation Coal, 886 P.2d at 519; see also Wilson Supply, Inc. v.
Fradan Manufacturing Corp., 2002 UT 94, 121, — P.3d —. Where the appellant fails to
marshal, the appellate court need not consider the challenge to the sufficiency of the
findings. Tanner v. Carter, 2001 UT 18, 1 17, 20 P.3d 332.
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Wardley has attempted to satisfy its marshaling burden by setting forth facts on
pages 16 through 26 of its Brief. This alone is insufficient. See Fitzgerald v. Critchfield,
744 P.2d 301, 304 (Utah App. 1987). The presentation of supporting evidence must also
be found in the argument portion of the brief, and the appellant must demonstrate why
such evidence is insufficient. See id.; see also Roderick v. Ricks, 2002 UT 84, f47, n. 11,
- P.3d - . Wardley has made no attempt in its argument to recite the facts that support the
jury's finding of breach of fiduciary duty. Instead, Wardley has cited to selected portions
of its own witness's testimony, and argued that there was no breach. (Appellant's Brief at
44-45.) This does not comply with the marshaling requirement. See Wilson Supply, 2002
UT 94, t 26. It is not this Court's duty or burden to marshal for Wardley. See Fitzgerald,
744 P.2d at 304. Therefore, the Court should uphold the jury's finding that Wardley
breached its fiduciary duty.
C.

The Evidence Supports the Jurvfs Finding.

However, it is easy to demonstrate that the jury's finding of breach of fiduciary
duty was supported by substantial and competent evidence. The following evidence, in
conjunction with those facts listed in Wardley's Brief, pp. 20-23, 11 18-37, shows that the
jury's finding was anything but clearly erroneous:
1.
Section 6 of the Listing Agreement between Wardley and Mrs. Bearden
provides that Wardley owed her a fiduciary duty of loyalty, full disclosure, confidentiality,
and reasonable care. (Appellee's Addendum A.)
2.
Sommers, the manager of the Wardley office where Gritton worked,
testified that Wardley owed Mrs. Bearden a fiduciary duty of honesty, trustworthiness,
loyalty, diligence, and accountability. (R. 708 at 206-09.)
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3.
Wardley tracked, set up a file, and supervised each of its client's
transactions. Wardley required its agents to turn in paperwork on each transactionincluding the contract documents themselves, and an "Information Sheet." (Id. at 212-215)
4.
Gritton filled out and submitted an Information Sheet to Wardley. It
shows Gritton as the Buyer and Mrs. Bearden as the seller. It states a price of $89,000; an
earnest money deposit of $500.00; a closing date of October 15, 1997; and a transaction
number of 97006551. It also states that the Wardley 53rd South Office will receive a 3%
commission as the Listing Office, and a 3% commission as the selling office, with Gritton
as the sales executive for both. (Tr. Ex. P-10, Appellee's Addendum C.)
5.
Gritton also submitted the REPC executed by himself and Mrs. Bearden.
The REPC shows that Gritton has delivered to Wardley the earnest money payment of
$500.00. It also lists Gritton as the buyer, as the agent for buyer, as the agent for the
seller, and Wardley as both the listing and selling broker. (Tr. Ex. P-7, Appellee's
Addendum B.)
6.
Wardley prohibited its agents from buying property from clients they
represented as sellers. (R. 708 at 212, 215-216.) Gritton was not aware of this policy.
(Appellant's Brief at 21, 1 25.)
7.
Nevertheless, Wardley was aware that Gritton was acting as both
Wardley's agent representing Mrs. Bearden, and as the buyer of the Property. (Id. at 21, f
24.)
8.
Wardley never contacted Gritton about the fact that his transaction with
Bearden violated company policy. Wardley never required Gritton to cease representing
Bearden in the transaction; nor did it appoint a substitute agent for Mrs. Bearden. Wardley
never even contacted Mrs. Bearden about the transaction. (Appellant's Brief at 21, t t 2728.)
9.
Sommers testified that Wardley had every reason to know that Gritton had
violated its policy and that Bearden's interests were at risk. Sommers admitted that
Wardley did nothing about it. (R. 708 at 223-24).
Thus, there was sufficient and competent evidence to demonstrate that Wardley
owed a fiduciary duty to Mrs. Bearden and that it breached this duty. Wardley's statement
that there was no "evidence of duty" (Appellant's Brief at 45) borders on the frivolous. It
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is clear that Gritton's proposed purchase of the Property, while still acting as Mrs.
Bearden's agent, violated Wardley's own policy. Wardley was aware of this fact, yet did
nothing to stop or intervene in the transaction. The jury reasonably concluded that
Wardley breached its fiduciary duty to Mrs. Bearden.
Wardley's contentions that it could not have foreseen Gritton's scheme and that it
was also the victim of fraud, are simply unavailing in the face of the evidence cited above.1
Wardley's argument regarding the standard of care is equally flimsy. Sommers described
Wardley's fiduciary duty as one requiring honesty, trustworthiness, loyalty, diligence, and
accountability, which is consistent with the language in the Listing Agreement itself.
Further testimony regarding the standard of care was unnecessary. It was rational for the
jury to conclude that, had Wardley prohibited Gritton from simultaneously buying Mrs.
Bearden's Property and acting as her real estate agent, Mrs. Bearden would not have lost
her home.
There is nothing in the record to support Wardley's argument that the jury may
have answered the fiduciary duty question based on Gritton's actions—not Wardley's. The
Court should read the jury's verdict harmoniously, and presume that it properly followed
the instructions. Moore v. Burton Lumber & Hardware, 631 P.2d 865, 869 (Utah 1981).
Question #3 asked the jury whether Wardley breached a fiduciary duty to Bearden.

1

In light of Cannon IFs holding {infra at 20-21), imputing an agent's knowledge to the
broker, even when the agent is engaged in tortious conduct, it could be argued that Wardley
breached its fiduciary duty to Bearden as a matter of law.
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Question #1 asked whether Gritton breached a fiduciary duty to Mrs. Bearden. That the
jury differentiated between the conduct of Gritton and Wardley is apparent from the
differing punitive damage amounts it awarded against them: $25,000 against Gritton and
$15,000 against Wardley (Appellant's Addendum E.). Although Wardley may be
confused about its fiduciary duty, the jury was not.
II.

WARDLEY IS VICARIOUSLY LIABLE FOR GRITTON1 S CONDUCT
A.

The Court Correctly Denied Wardleyfs Motion for Summary Judgment,
1. Breach of Fiduciary Duty.

In arguing that the trial court should have granted its motion for summary
judgment, Wardley has focused on its vicarious liability. Again, it has ignored its
independent fiduciary duty to Mrs. Bearden. (Appellants' Brief at 27-30.) Bearden raised
the issue of Wardley's fiduciary duty in her Memorandum in Opposition to Motion for
Summary Judgment. (R. 271.) Pursuant to Utah R.Civ.P 56(e), Bearden submitted two
affidavits demonstrating that genuine issues of material fact existed. (R. 184-200, 284-89.)
Viewing the facts in the light most favorable to Bearden, the trial court correctly held that
summary judgment was inappropriate on this claim. Of course, at trial the jury found that
Wardley breached its fiduciary duty to Wardley. Because Wardley has failed to challenge
the Court's denial of summary judgment on this ground, its argument that summary
judgment should have been granted on the issue of vicarious liability is ineffective.
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2. Phillips Is Still Good Law.
Wardley's primary argument against the Court's denial of summary judgment is
that"'Phillips is no longer good law." This statement was incorrect when Wardley made it,
and it is even more inaccurate now. Phillips v. JCMDev. Corp., 666 P.2d 876 (Utah
1983), in which the Supreme Court upheld the trial court's determination that a real estate
broker was liable for its agent's tortious conduct pursuant to respondeat superior, has
never been overturned or questioned by the high court. Since the filing of Wardley's brief,
the Supreme Court has overturned the Court of Appeals decision in Wardley Better Homes
and Gardens v. Cannon, 2001 UT App 48, 21 P.3d 235 {"Cannon /"), on which Wardley
relies. (Appellant's Brief at 14-16.) In Wardley Better Homes and Gardens v. Cannon,
2002 UT 99, 1 25, - P.3d - {"Cannon IF), the Supreme Court expressly followed
Phillips:
Wardley, nevertheless, contends that Hansen's knowledge cannot be imputed
to it because Hansen [Wardley's agent] was an independent contractor and
not an employee. This argument fails because he have clearly held that
"[t]he relationship between a real estate broker and its agents is that of
employer and employee." White v. Fox, 665 P.2d 1297, 1301 (Utah 1983),
see also Phillips v. JCMDev.Corp., 666 P.2d 876, 881 (Utah 1983).
3. Wardley's Argument Regarding Changes to Utah's Statutory Scheme
Is Not Properly Before the Court.
Wardley also attacks Phillips on the theory that because there were changes to
Utah's statutory scheme governing real estate brokers and agents in 1985-two years after
the Phillips decision-Phillips is no longer applicable. (Appellant's Brief at 27-29.)
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However, Wardley has failed to preserve this issue for appeal. Issues raised for the first
time on appeal will generally not be considered. Certified Surety Group, Ltd, v. UTInc.,
960 P.2d 904, 906 n. 3 (Utah 1998). The parties addressed the applicability of Phillips in
conjunction with Wardley's Motion for Summary Judgment; yet Wardley made no mention
of any changes in Utah's real estate statutes in its attempt to distinguish Phillips. (R. 29697.) Wardley is precluded from raising this argument now.2
Nevertheless, in Cannon II, 2002 UT 99, 1 25, the Supreme Court reiterated that
the relationship between real estate agent and broker is still that of employer and
employee. Thus, under the new statutory scheme, the trial court was correct to view
Wardley's liability for Gritton's conduct pursuant to respondeat principles.
B,

Pursuant to Phillips and Cannon IL the Question of Wardley's Liability
for Gritton's Conduct Was Properly Submitted to the Jury.

Phillips, 666 P.2d 876 (Utah 1983) should guide this Court's decision. There, the
seller engaged a real estate agent, who was acting on behalf of a broker, to sell certain
properties. The seller entered into a contract with a buyer. The agent, who had a separate
and undisclosed business relationship with the buyer, misrepresented the buyer's financial
stability to the seller, and then convinced the seller to accept an unsecured note from the
buyer-rather than cash-at the closing. Subsequently, the buyer defaulted on the note and
the buyer's creditors pursued the seller, who was forced to file bankruptcy. Phillips, 666

2

The trial court's failure to consider changes to the statutory scheme is not an obvious
error, nor is it necessary for this Court to consider such issues in order to render a proper
decision. See Kaiserman Assoc. V. Francis Town, 977 P.2d 462, 463-64 (Utah 1998).
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P.2d at 879-80. After a trial, the court found that both the agent and his broker had
breached their fiduciary duties to the seller. Id. at 880.
On appeal, the Supreme Court held that the agent was an "employee" of the broker,
which was therefore responsible for the tortious conduct of the agent within the course and
scope of employment. The Supreme Court held that the broker was also liable based on its
own relationship with the seller. In this context, the seller was the principal and the broker
was its agent; the broker's agent was a subagent. Quoting from the Restatement (Second)
of Agency, § 406 (1958), the Court observed that "an agent is responsible to the principal
for the conduct of a subservant or other subagent with reference to the principal's affairs
entrusted to the subagent, as the agent is for his own conduct." Id. at 881-82. Although
the broker argued that it was not responsible for the agent's tortious conduct, the Supreme
Court disagreed. It held that the evidence at trial was sufficient to find that the agent acted
within the scope of his employment. Id.
In Cannon //, 2002 UT 99, 1 2, - P.3d -, a Wardley agent defrauded a seller by
altering the duration of four listing agreements between Wardley and the seller.
Subsequently the seller, unaware of the doctored agreements, sold their property through
another broker. The sale occurred during the term of the altered listing agreements, and
Wardley filed a lawsuit for payment of its commission. Cannon II, 2002 UT 99, 11 3-6.
After a bench trial, the court ruled against Wardley on all claims and held that the Wardley
agent had defrauded the sellers. However, the trial court denied the seller's motion for
attorneys' fees under Utah Code Ann. § 78-27-56 because Wardley itself did not have the
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requisite level of knowledge, with regard to the agent's fraud, to sustain a finding of bad
faith. Id. at 1f 6-8. The Court of Appeals affirmed the trial court's holding on the issue of
attorneys' fees. Cannon I, 2001 UT App. 48, Iff 7-12, 21 P.3d 235.
The Supreme Court reversed. It reaffirmed that in Utah "the knowledge of [an]
agent concerning the business which he is transacting for his principal is to be imputed to
his principal." Cannon II, 2002 UT 99, at 1 16.
A principal is affected with constructive knowledge, regardless of his actual
knowledge, of all material facts of which his agent receives notice or acquires
knowledge while acting in the course of his employment and within the scope
of his authority, although the agent does not in fact inform his principal
thereof.
Id., citing 3 C.J.S. Agency § 432 (1973). The Supreme Court held that vicarious liability
and imputation of knowledge are two separate legal questions. Id. at % 17. With respect to
the former, the Court held that the agent was acting within the scope of his employment
with Wardley when he fraudulently obtained the listing agreements. "[A]n agent does not
cease to act within the course of his employment merely because he engages in a fraud
upon a third person; it is of no consequence that he is deceiving the principal along with
the third person." Id. at \\ 26-27.
In light of Phillips and Cannon II, it was proper for the trial court to submit
Bearden's claims of vicarious liability to the jury. Wardley's assertion that "reasonable
minds could not disagree with the conclusion that Gritton's actions were not within the
scope of employment" stretches credulity. The cases relied on by Wardley--/fl(±swz v.
Righter, 891 P.2d 1387 (Utah 1995); J.H. andD.H. v. West Valley City, 840 P.2d 115
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(Utah 1992); Birkner v. Salt Lake County, 111 P.2d 1053 (Utah 1989)-all concern sexual
misconduct of an employee. However, there was no sexual misconduct in this case.
Indeed, it would have been reversible error for the trial court to grant either Wardley's
Motion for Summary Judgment, or its Motion for Directed Verdict.
C.

The Jury's Findings of Vicarious Liability Against Wardlev Are All
Supported by The Evidence.

On every basis provided in the Special Verdict Form (Appellant's Addendum E),
the jury held Wardley liable for Gritton's Conduct: respondeat superior, subagency
liability, and apparent authority. Any one of these theories suffices to establish vicarious
liability against Wardley. However, sufficient evidence exists to support the jury's
findings on all of them.
1. Respondeat Superior
As required by the first prong of Utah's respondeat superior inquiry, Gritton's
conduct was of the general kind that he was employed to perform. Although Wardley
focuses on Gritton's role as the purchaser of the Property,3 it is undisputed that Gritton was
hired by Wardley to sell homes for its clients. In his dealings with Mrs. Bearden that was
what he was doing. Gritton had Mrs. Bearden sign Wardley's Listing Agreement and he
put a Wardley sign on the Property. With respect to Mrs. Bearden's sale of the Property
to him, Gritton used Wardley forms, he listed himself as both the buyer and the seller's

3

Because Wardley has only argued the facts from the record that support its
position (Appellant's Brief at 35), it has not met its burden of marshaling the evidence.
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agent, he listed Wardley as the broker for the buyer and the seller, he identified Wardley
as getting a 6% commission on the sale, and he turned in the Wardley forms to his
supervisors. The evidence shows that Gritton's conduct was of the general kind he was
employed to perform.
With respect to the third respondeat superior prong,4 there was sufficient evidence
to demonstrate that Gritton's conduct was motivated by Wardley's interest. The jury found
Wardley responsible for Gritton's "fraud and/or breach of fiduciary duty." (Special Verdict
Form, Question #1, emphasis added.) Irrespective of his fraudulent procurement of the
warranty deed, Gritton breached his fiduciary duties of loyalty, full disclosure, honesty and
reasonable care when he convinced Mrs. Bearden to sell the Property to him on the terms
set forth in the REPC and Addendum 1. (Appellant's Brief at 19-20, 24-25.) Given
Gritton's financial situation at the time {infra at pp. 32-33), and the inherent conflict
between his interests and Mrs. Bearden's, the jury could reasonably conclude that the sale
itself constituted a breach of his fiduciary duty towards her.
Gritton's conduct demonstrated that he intended to benefit Wardley through the sale
of the Property. 5 Gritton abided by Wardley's procedures in filling out and turning in

4

Wardley concedes that there was sufficient evidence to satisfy the second criteria:
whether the conduct occurred within the hours of the employee's work and ordinary spatial
boundaries of the employment. (Appellant's Brief at 32, note 5.)
5

Wardley's references to Gritton's testimony regarding his motivation are
ineffective. The jury was free to disbelieve the statements of Gritton, and-based on their
verdict-they probably did.
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paperwork on the sale. At trial, he admitted that he was acting as a Wardley agent and
doing what he was supposed to do. (R. 707 at 125.) The Information Sheet showed that
Wardley was entitled to a commission, and Gritton admitted that Wardley would have
benefitted financially if the sale had gone through. (R. 707 at 127-28.) This evidence all
supports the jury's verdict.6
Wardley attempts to avoid liability by separating Gritton's conduct into distinct
episodes-the preparation of the warranty deed, its recordation, then obtaining the loans.
However, Gritton's conduct must be considered as a whole. Allowing employers to
segregate portions of related on-the-job conduct (except in instances of sexual misconduct)
would eviscerate the doctrine of respondeat superior. That some of Gritton's acts were
improper methods of making a sale or constituted fraud, does not relieve Wardley of
liability for the totality of his conduct. Cannon II, 2000 UT 99 at t 27.
Moreover, Wardley's approach ignores the fact that Mrs. Bearden was damaged the
moment she unknowingly signed the warranty deed on July 11, 2002. At that point, the
Property was no longer hers. Gritton both breached his fiduciary duty and defrauded Mrs.
Bearden on July 11, 1997, when he had her sign the REPG and the warranty deed. The

6

Instruction No. 41, "Scope of Employment-Deviation by Employee" (R. 465), to
which Wardley has not objected, specifically instructed the jury that Gritton's acts would
not be attributable to Wardley the acts were "for his own purposes or for purposes other
than for Wardley's business, which had no relation to Wardley's business." The Court
should presume that the jury understood Instruction No. 41, and correctly applied it to the
evidence.
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evidence supports the jury's conclusion that this conduct~and what followed-occurred
within the scope of Gritton's employment.
Subagency Liability
Wardley concedes that it is liable to Mrs. Bearden, its principal, for the acts of its
agent, Gritton, if Gritton was acting within the scope of his employment or in the course of
carrying out his express duties. (Appellant's Brief at 43.) See also Phillips, 666 P.2d at
881-83. For the same reasons as those listed above, Gritton's conduct was within the
scope of his duties as Wardley's agent.
However, Wardley argues that Instruction No. 23 (R. 446) was improper and
confused the jury on the agency issue. This argument goes too far. Although one
instruction may not be fully accurate, where the instructions-taken as a whole-fairly
instruct the jury on the law, they should be affirmed. See State v. Robertson, 932 P.2d
1219, 1231 (Utah 1997). The second paragraph of Instruction No. 23, Utah's standard
instruction regarding a corporation's acts, is appropriately limited: "Any act or omission of
an officer, employee, or agent of a corporation, in the performance of the duties or within
the scope of the authority of the officer, employee, or agent, is the act or omission of the
corporation." (Emphasis added.) Wardley fails to mention this paragraph in its Brief, nor
does it observe that this language is in accord with Instructions Nos. 36 and 40, to which it
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has not objected. In the context of all the instructions,7 Instruction No. 23 is not confusing
and stands in accord with Utah law.8
Wardley also claims Instruction No. 23 is improper because Gritton was not the
type of corporate agent that could generally bind Wardley in the course of its business.
Yet Gritton bound Wardley by executing the Listing Agreement on its behalf. This
contract, upon which this action is based, established Wardley as Mrs. Bearden's agent and
imposed fiduciary duties. Indeed, it is this contract, signed by Gritton, that entitled
Wardley to a commission on the sale of Bearden's Property. Gritton1 s role as Wardley's
subagent was sufficiently broad so as to encompass the sale of the Property, in all of its
aspects.
C. Apparent Authority
"An agent's apparent. . . authority flows only from the acts and conduct of the
principal." Zions First Natn'l Bank v. Clark Clinic Corp., 762 P.2d 1090, 1095 (Utah
1988). In other words, what did the principal know of and/or acquiesce to in the conduct
of its agent. Id. at 1095. The evidence marshaled by Wardley—along with the facts

7

Wardley lists a number of instructions (Appellant's Brief at 42-43), related to
misrepresentation and the elements thereof, that it claims confused its conduct with
Gritton's. However, it is obvious that these instructions applied to Gritton's conduct.
Bearden never alleged that anyone other that Gritton committed fraud. Nobody from
Wardley, other than Gritton, ever even contacted Bearden.
8

This conclusion is bolstered by Cannon //, 2002 UT 99, at 1 22, where the
Supreme Court held that Wardley's knowledge-just like its acts-must be based on the
knowledge of its "officers and agents."
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identified below-demonstrate that there was sufficient evidence to find that "Gritton's acts
... were done with the apparent authority of Wardley." (Special Verdict Form, Question
#3; Appellant' s Addendum E.)
Wardley's own conduct establishes Gritton's apparent authority. Wardley hired
Gritton as an agent and, in the parties' Sales Executive Agreements (Tr. Exs., P-2, P-3)
authorized him to act and make promises in order to sell real estate. Wardley provided
Gritton with office space and support, business cards with the Wardley name, lawn signs
with the Wardley name, forms with the Wardley name, and many other items to help him
sell real estate for Wardley clients. (See Appellants Brief pp. 17-18.)9 Further, the Listing
Agreement appoints Gritton as Wardleyfs agent, authorized to assist Mrs. Bearden in the
sale of the Property. This evidence is enough to sustain the jury's verdict of apparent
authority.
Wardley's excuse that Mrs. Bearden relied on Gritton's representations--not its
own—proves too much. As the jury implicitly found, Wardley breached its fiduciary duty
to Bearden when it failed to communicate with her. Wardley cannot use its own improper
silence as a shield against Bearden's apparent authority claim. Wardley's failure to advise
Mrs. Bearden on her sale to Gritton demonstrates its acquiescence in Gritton's conduct.

9

By themselves, these items may be insufficient to establish apparent authority. See
e.g. Bodell Construction Co. v. Stewart Title Guaranty Co., 945 P.2d 119, 124 (Utah Ct.
App. 1997). Coupled with the Sales Executive Agreements, Listing Agreement,
Wardley's tracking file and trust account, however, they support the jury's finding.
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Wardley's claim that it was unaware of several crucial facts also falls short.
Pursuant to Cannon II, 2002 UT 99 at 11 16-24, Gritton's knowledge regarding his
transaction with Mrs. Bearden and the fraudulent Warranty Deed is imputed to Wardley.
That Gritton's methods were improper is of no consequence with respect to imputation of
knowledge. Cannon II, 2002 UT 99 at 1 26.
III.

THE JURY'S DAMAGE AWARD IS SUPPORTED BY THE EVIDENCE.
A.

Compensatory Damages

A reviewing court will defer to the jury's damage award unless 1) the jury
disregarded competent evidence; or 2) the award is so excessive beyond rational
justification as to indicate the effect of improper factors in the determination; or 3) that it
clearly appears that the award was rendered under a misunderstanding. Bennion v.
LeGrand Johnson Const. Co., 701 P.2d 1078, 1084 (Utah 1985). Wardley attacks the
jury's award on a number of grounds; all of them fail.
The $75,000 awarded by the jury as compensatory damages is supported by the
evidence. Wardley does not dispute that Bearden was damaged in an amount of $60,000
($59,621.15 to be exact) based on the loans Mr. Bearden took out to pay off the
encumbrances Gritton had placed against the Property. Also, Mr. Bearden testified that he
paid $8,000 to $10,000 in interest on these loans before he paid them off. Although
Wardley mentions this evidence, it inexplicably fails to include it in the damage
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calculation. (Appellant's Brief at 52-53.)

Adding this factor to the amount of the loans

themselves brings the total damage amount to $68,000 to $70,000.
The jury's damage award also included lost rental income. As Wardley notes, just
prior to her transaction with Gritton, Mrs. Bearden was renting the home for $600 to $625
per month; after Gritton was evicted, she fixed-up the home and rented it for $850 to $900
per month. While he was living there Gritton paid Mrs. Bearden a total of $3,200. From
the time Gritton occupied the home in October 1997 through the time Bearden re-rented it
in mid-January 1998 (R.707 at pp. 32, 38), fifteen and one-half months elapsed. Using the
lowest rental rate of $600 per month, Mrs. Bearden's lost rental income was $6,100bringing the total damage award to $74,100 to $76,100. If the highest rate of $900 per
month is used, the lost income was $10,750~bringing the total damage award to $78,750
to $80,750. The jury's award of $75,000 is not excessive.
In challenging the damage amount, Wardley criticizes Bearden's prior submission
regarding prejudgment interest. (Appellant's Brief at 54-55.) This tactic should fail. The
question is whether the evidence presented at trial supports the damage award-not the

10

Wardley's statement that there was no evidence of the rate of interest (Appellant's
Brief at 55) is false. Mr. Bearden testified that he paid a varying rate of interest, which
was two percent above prime. He stated that the rate was around eight percent to begin
with, and rose to around ten and one-half percent. (R. 707 at p. 98).
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propriety of Bearden's interpretation of the damage award as it related to prejudgment
interest.11
Wardley also contends that there is no basis to hold it vicariously liable for
Gritton's unpaid rent. However, the Court should presume that the jury held Wardley
directly responsible for Bearden's lost rental income. It was reasonable for the jury to
conclude that if Wardley had not breached its fiduciary duty to Mrs. Bearden, the
transaction with Gritton would not have occurred and she would have been able to earn
rental income on the Property. Wardley is liable for that loss.
Finally, Wardley posits that the award may represent a double recovery for
Bearden, based on her prior settlement with the Settling Defendants. The case against
these parties was dismissed prior to trial. (R. 353-55.) Indeed, the jury was given an
instruction on the Settling Defendants (Instruction No. 18, R. 441), to which Wardley has
not objected. Although Wardley argues that Ms. Burns-Nielson's role should have been
included in the Special Verdict Form, it has not specifically objected to the Special Verdict
Form on this ground, and it is too late to do so now. Question 7 to the Special Verdict
Form asked the jurors to state the amount of damages suffered by Bearden "as a proximate
result of the Defendants' conduct." (Emphasis added.) In posing this question, the trial

11

Bearden concedes that its calculations regarding prejudgment interest are
somewhat confusing. However, Wardley did not object to Bearden's calculation of
prejudgment interest below, and it has not appealed the trial court's award of prejudgment
interest. Wardley's focus on Bearden's prejudgment interest request is an improper
attempt to distract the Court.
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court did not abuse its discretion. At that point, none of the Settling Defendants was a
"Defendant," and this Court should presume that the jury properly attributed its damage
award to the conduct of Gritton and Wardley.12
In any event, there is no danger of a double recovery. Bearden's agreement with
the Settling Defendants consisted of an initial payment plus a note to be paid over time.
Bearden has deducted the recovery from the amounts owed on the Judgment.13 To the
extent that Wardley (or Gritton) believes that Bearden is recovering more than it is entitled
to, it can object pursuant to Utah R.Civ.P 69.
B.

Punitive Damages

In contending that Bearden is not entitled to any punitive damages against it based
on Gritton's conduct, Wardley is wrong twice.14 First, Wardley overlooks the fact that

12

Wardley called Ms. Burns-Nielson as a witness at trial. However, it did not ask
her any questions about the settlement or how much Bearden had been paid. (R. 708 at pp.
176-80.) If Wardley had wanted the jury to take the actual settlement amount into account,
it should have elicited such testimony.
13

The deduction is apparent in Bearden's Application for Writ of Garnishment
("Application") against Wardley. (R. 663-64). Bearden listed the amount owed on the
Judgment against Wardley as $140,282.19. This reflects a discount in the amount of the
initial settlement payment. (The total amount owed by Wardley-with reference to the
Judgment itself—is $145,282.19. (R. 643-44.)) Bearden notes that the note has been paid
off; therefore an additional deduction is warranted.
14

Notably, Wardley does not argue that the amount of the punitive damage award
against it is excessive. Wardley only addresses punitive damages in the context of whether
it can be held liable for Gritton's conduct. (Appellant's Brief at 45-48.) Thus, Wardley
has waived the argument that the amount of the punitive damage award is excessive.
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punitive damages were warranted based on its own conduct. Second, an award of
vicarious punitive damages against Wardley is supported by the evidence.
Instruction No. 44 (R. 468), to which Wardley has not objected, properly advised
the jury about punitive damages against either Gritton or Wardley, based on their own
conduct. The jury's determination that Wardley breached the independent fiduciary duty it
owed to Mrs. Bearden is clearly supported by the evidence. This same evidence also
supports a finding that Wardley's conduct manifested a "reckless indifference" to the rights
of Mrs. Bearden.
A finding of vicarious punitive damage liability is also supported by the evidence.
Wardley has correctly identified the applicable standard, which appears in Instruction No.
45. (R. 469) Wardley contends that "there is no evidence that anyone associated with
Wardley, other than Gritton, acted in a culpable manner." (Appellant's Brief at 47.)
Viewed in the light most favorable to the jury's verdict, this statement is simply incorrect.
The following evidence-which has not been marshaled or explained by Wardley-supports
a finding that Gritton was unfit, and that Wardley was reckless in retaining him:
1. When Gritton hired on with Wardley, and at the time of the transaction with
Mrs. Bearden, Gritton was in personal bankruptcy. (R. 707 at p. 138-40.)
2.

There was an outstanding federal tax lien against Gritton's home. (Id. at 140.)

3. Gritton was also being sued by his former real estate broker, which eventually
obtained a judgment against him. (Id. at p. 141.)
4. Sommers, who recruited Gritton, never asked him about the aforementioned
financial circumstances, and Gritton never told him. (R. 707 at p. 140; R. 708 at p. 220.)
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5. Gritton's credit was so bad that he was unable to get financing to purchase the
home, which is why he proposed that Mrs. Bearden finance it herself. (R. 707 at p. 143.)
6. The Information Sheet, which Gritton turned into Wardley, showed that
Gritton had no financing from a lender. (Appellee's Addendum C.) The REPC which
Gritton also turned into Wardley did not identify a method of payment. ( Appellee's
Addendum B.)
7. The REPC required an earnest money deposit of $500, and indicated that such
payment had been received by Wardley. (Appellee's Addendum B.)
8. However, Gritton never deposited the earnest money with Wardley, which was
required by Wardley's policies. (R. 707 at pp. 118, R. 708 at pp. 222-23.)
9. In August, 1997, Wardley's own internal documents showed that Gritton had
not deposited the earnest money. (R. 708 at p. 222; Tr. Ex. P-12.)
10. Wardley personnel, such as Sommers himself, are supposed to review all the
documents turned into Wardley regarding any transaction. (R. 708 at p. 212.)
Based on this evidence-which does not even include the fact of Gritton's fraud
upon Mrs. Bearden-a jury could reasonably conclude that Gritton was unfit as an agent
and that Wardley was reckless in retaining him. Wardley is charged with knowledge of all
of these facts, and yet it did nothing. It did not. Instead it allowed Wardley to continue to
operate as an agent, and even congratulated him on the sale of the Bearden Property.
(Appellant's Brief at 22, 1 36, Appellee's Addendum D.) In arguing that nobody at
Wardley was culpable, Wardley has impermissibly ignored the evidence-just as its own
personnel recklessly ignored the rights of Mrs. Bearden.
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IV.

REMAINING ISSUES
A.

The Trial Court Did Not Abuse Its Discretion by Giving the Special
Verdict Form Submitted by Bearden.

"It lies within the broad discretion of the trial court to determine whether special
interrogatories are to be used and, if so, the content thereof. In the absence of a showing
of an abuse of discretion, the trial court's actions will not be disturbed." E.A. Strout
Western Realty v. W.C. Foy & Sons, 665 P.2d 1320, 1324 (Utah 1983); see also Canyon
Country Store v. Bracey, 781 P.2d 414, 420 (Utah 1989). At trial, Judge Frederick chose
to give the Special Verdict Form (Appellant's Addendum E) submitted by Gritton.
Wardley complains that Question #1 is "significantly wrong" because it instructs the jury to
determine fraud by a preponderance of the evidence. Wardleyfs argument fails for a host
of reasons, and it has failed to meet the high burden of showing abuse of discretion.
First, Wardley states that "there is no dispute that Gritton fraudulently had Bearden
sign the Warranty Deed." (Appellant's Brief at 23.) Given this admission, Wardley's
objection to the burden of proof on the question of fraud is puzzling.
Second, Question #1 asks whether Gritton "defrauded Mrs. Bearden and/or
breached a fiduciary duty toward her." Again, the jury found that Wardley independently
breached its fiduciary duty to Mrs. Bearden in Question #3, and the damages it awarded
were supported by the evidence. At worst, any problems with Question #1 are harmless
error.
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Third, as Instructions Nos. 26 and 27 made clear, the jury could find fraud in
either of two ways: 1) if Gritton made a fraudulent omission in the context of a
confidential/ fiduciary relationship with Mrs. Bearden; or 2) if Gritton's conduct satisfied
the seven well-established elements of fraud. In the latter event, the jury's finding had to
be determined by clear and convincing evidence, which was properly defined in Instruction
No. 15. A jury does not need to state directly how it resolved every important issue; nor
is a party entitled to a special verdict on "each of the multi-faceted, multitudinous issues
essential to the resolution of a given case." Canyon Country Store, 781 P.2d at 420.
Under these circumstances, the form of Question #1 was appropriate.
Fourth, even if the jury did apply the wrong standard of proof on the issue of fraud,
this error was not prejudicial to Wardley. The jury found that Gritton defrauded and/or
breached his fiduciary duty. If Gritton defrauded Mrs. Bearden he necessarily breached
his fiduciary duty, which only requires a preponderance of the evidence showing. Under
either scenario, Gritton's conduct gave rise to the question of whether Wardley was
responsible for Gritton's actions.
Fifth, Wardley's contention that Question #1 confused the jury is pure speculation.
Although the jury presented a question to the trial court, it concerned Question #2--not
Question #1. This Court should assume that the jury, as it was properly instructed, applied

Wardley has not objected to Instructions Nos. 26, or 27
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the correct standard of proof in finding that Gritton either breached his fiduciary duty
and/or defrauded Bearden.
B.

The Court's Treatment of the Jurvfs Question Was Not Error.

Wardley's contention that the trial court mishandled the jury's question is
ineffective because it has failed to provide this Court with an adequate record on the issue.
In the absence of an adequate record, the appellate court cannot address the issue raised
and will presume the correctness of the disposition made by the trial court. State v.
Rawlings, 829 P.2d 150 (Utah App. 1992). Here, Wardley did not request that the entire
trial record be transcribed. (R. 659) The transcript ends with the oral argument on the
Special Verdict Form and specifically states "further proceedings were recorded but not
transcribed." (R. 708 at 230.) Any conversations between the court and counsel with
respect to the jury's question would have occurred after the end of the transcript. Under
this circumstance, the Court should presume that the trial court acted in accordance with
UtahR.Civ.P. 47(n).
Wardley's allegation that its trial counsel was unaware that the jury had submitted a
question (Appellant's Brief at 4) is not part of the record on appeal. The record is
confined to those items listed in Utah R.App.P. ll(b)(l)(A)-(F). Wardley has not
supplemented the transcript, nor has it submitted an affidavit from trial counsel. It is doo
late to do so now. The unsworn allegations of Wardley's trial counsel, contained in
Wardley's Brief, are no substitute for the record.
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Moreover, Wardley's trial counsel is wrong. Bearden's attorneys both remember
that the trial court posed the jury's question to counsel. The undersigned remembers that
he had no objection to the trial court's response; he cannot remember what Wardley's trial
counsel said.
In any event, Wardley has failed to even argue that the trial court's response to the
question was incorrect. Without such an argument, Wardley cannot meet its burden that
the trial court's alleged error was so substantial or prejudicial that the result would have
been different had it not taken place. Board of Commissioners of the Utah State Bar v.
Peterson, 937 P.2d 1263, 1271 (Utah 1997). In any event, the trial court's response to the
jury's question was correct.
CONCLUSION
Pursuant to Utah law, the trial court was correct in submitting the issue of
Wardley's liability to the jury. The evidence at trial supports the jury's findings that
Wardley breached its fiduciary duty to Bearden and was vicariously liable for Gritton's
conduct. The evidence also supports the compensatory and punitive damage awards
against Wardley. Bearden requests that the Court affirm the verdict of the jury and the
Judgment of the trial court; and that the case be remanded for a determination of Bearden's
reasonable attorneys' fees incurred on appeal.
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RESPECTFULLY SUBMITTED this 7th day of November, 2002.
PRINCE, YEATES & GELDZAHLER

K^

By

M^o^

Thomas R. Barton
James W. McConkie III
Attorneys for Plaintiffs-Appellees

CERTIFICATE OF SERVICE
I hereby certify that on the 7th day of November, 2002, I caused to be mailed,
postage prepaid, two true and correct copies of the foregoing BRIEF OF APPELLEES to
the following:
Kevin N. Anderson, Esq.
FABIAN & CLENDENIN
215 South State Street, Suite 1200
P.O. Box 510210
Salt Lake City, Utah 84151
Attorneys for Defendant-Appellant
Wardley Corporation dba Wardley
Better Homes & Gardens

'4H^-
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ADDENDUM

Addendum A:

Listing Agreement between Wardley and Mrs. Bearden

Addendum B:

Real Estate Purchase Contract between Mrs. Bearden and Gritton

Addendum C:

Under Contract Information Sheet

Addendum D:

Reminder Notice
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THIS IS A LEGALLY BINDING AGREEMENT . READ CAREFULLY BEFORE SIGNING

THIS AGREEMENT is entered into on this^//^ay of ^J j / \^J s
\$J.b\ and between \\^/r(£ , J £ f.
Mhi. -<^n^f-i .-inrt WjnllCY Pg"^r Homes k Gardens (the Tnmp:mi-|
^? < t.

'$t>c?tf7/nrS~ lr.

1. TERM OF LISTING. The Seller hereby grants Wardle\ Better Homes & Gardens, including
("~7L/^ J
Cr7/* / / j ^ \ ^
as agent for
Wardlcy Better Homes & Gardens (the "Agent" )suning on the date of execution of this Agreement, and ending/ I 2:0QP M.(midnighnonihec*<^da\ of Y\p s J . 1 9 9 7 . .
(the "Listing Penod'*>. the Exclusive Richt to Sell. Leave, or Exchange certain real property owned by the Seller, described as ^Jy^)
rJ^/^L^Y*lA
fajirJjMS^s
fA-^1
n^/Dyy
(the "Property"), at the price and terms specified in the Computer Listing Input Form or at such other price and terms to which the
Seller may agree in writing. The Company hereby agrees to use reasonable efforts to find a Buyer or tenant ("Buyer") for the Property.
_ i Seller herein exprcsslyauthonzes that in the event there is a change in list price or the seller accepts an offer on the propeny. this listing contract shall automatic-lly
tended 60 additional davs for each such occurence: however in no event will said extensions exceed 180 days without funher approval of Seller— / „ 4 ?

J? C ^ / O
2. COMPANY FEE. If. during the Listing Period, the Agent. Wardlcy Better Homes & Gardens, any other real estate agjjM_at-*+TcS?TTer locates a party who is ready, able
and willing to buy . lease, or exchange (collectively referred to as "acquire") the Property or any pan thereof, atsa^J-pricTand terms, or any other price or terms to which the
Seller may agree in writing, the Seller agrees to pay Wardlcy Better Homes &. Gardens a commission o^^^Jtthe acquisition price for residential properties or 10** of the
acquistion pnee for unimproved propemes and/or commercial propenies. A pany who is ready, willing and able to buy. lease, option or exchange is one who executes an
agreement, in writing, to buy. lease, option or exchange, if the Buyer is ready willing, and able toclose. and ihe Seller refuses to close, the Seller shall be obligated to pay WardJey
Better Homes &. Gardens a fee based on the above formulas. Unless otherwise agreed to in \\ nting. the fee to the broker as stated above shall be due and payable as follow s:
In the event a sale or exchange is contemplated, on the date set for recording of documents; In the event a lease is contemplated, on the date which is the first day of the lease
term: In the event an option is contemplated, on the date the option is signed.
) In the event a sale, exchange, lease or option is consummated and closes. I hereby irrevocably authorize the closing agent to disburse to Wardley Better Homes
/^Gardens, the Fee as stated above from the Seller's proceeds.
3. EXTENSION PERIOD. If within 12 months after expiration, the Property is acquired by any pany to whom the Property was offered or shown by Wardley Better Homes
& Gardens, the Agent, the Seller, or any other real estate agent during the Listing Period, the Seller agrees to pay Wardley Better Homes &. Gardens the commission stated
in Section 2.0. if the Seller is not obligated to pay a commission on such acquisition to another brokerage pursuant to another valid listing contract entered into after the expiration
date of this Agreement.
4. EQUAL HOUSING OPPORTUNITY. All propenies will be presented in compliance with federal, state and local antidiscrimination laws.
5. SELLER WARRANTIES. The Seller warrants that it has marketable title and an established right to sell, lease, or exchange the Property. The Seller agrees to execute
the necessary documents of conveyance and to prorate general taxes, insurance, rents, interest and other expenses affecting the Property to the agreed date of possession. The
Seller funher agrees to furnish the Buyer at closing good and marketable title with a policy of title insurance in the amount of the purchase price and in the name of the Buyer.
In the event the acquisition includes personal property, the Seller agrees to sign proper conveyance documents which shall contain acceptable evidence of title or nght to sell.
lease, or exchange, said personal propeny.
6. AGENCY RELATIONSHIPS. Wardley Better Homes & Gardens and the Agent agree to act asagentforihe Seller and willw^rk diligently to locate a Buyer for the Property.
As the Seller's agent, they will act consistent with their fiduciary duties to the Seller of lovalty. full disclosure, confidentiality, and reasonable care. The Seller understands
however, that Wardley Better Homes & Gardens and the Agent, may now. or in the future, agree to act as agent fora Buyer who may want to negotiate a purchase of the Property.
Then Wardley Better Homes & Gardens and Agent would be acting as a limited agent because they would be representing both the Seller and the prospective Buyer at the
same time. Limited agency is allowed under Utah law only with the informed consent of the Seller and the prospective Buyer. For consent to be informed, the Seller must
understand that:
6.1 Conflicting Duties. With limited agency, conflicting dunes ul'disclosure. loyalty jnd confidentialii\ u> each party will jn\c.
6.2 Dutvof Neutrality. To resolve these conflicting duties, the limited agent will be hound by a funher duty of neutrality. Being neutral, the limited agent will show no preference
to either party in iheir mutual dealings. Also, the limned agent will noi disclose to cither party inlornution likely to weaken ihe bargaining position of the other, lor example, the lowest price ihe Seller
will accept and the highest price the Buyer will otter. However, ihe limited agent will disclose to both parties material information known to the limned agent regarding a defect in the Property and
the ability of the other to fulfUl all obligations under their agreement: and
6-3JVTS^ ) I / / ) Conditions for Seller's Consent. If the Seller consents to limned agency as described above, the consent is conditioned upon the limned agent: (i) having
obtained from ihe pro<pevii\e 8uycr. informed consent to the limited agency as described above: and lit) informing the Seller of the limited agency upon first contact with the Seller by an ageni or
subagent of Seller who is also representing the prospective Buyer.
ACCORDINGLY. THE SELLER CONSENTS TO LIMITED AGENCY AS DESCRIBED ABOVE.
6.4 Subapency. The Seller funher understands that other sales agents and associate brokers affiliated w uh Wardley Better Homes & Gardens. and other brokerages, may act as
subagent of the Seller in finding a Buyer for the Property, but only if they are authorized to do so by the Seller A subagent is treated under the law as the Seller's agent, and the Seller may be liable
for ihe acts and omissions of a subagent. one w ho, for example, misrepresents the Property. Accordingly, the Seller authorizes ihe following to act as subagents for the Seller JJjAgent and Principal/
Branch Broker Q all agents affiliated with Wardley Better Homes &. Gardens • all other brokerages
In the event neither the Principal/Branch Broker nor the Agent are available. Seller authorizes the Principal/Branch Broker for Wardley Better Homes &. Gardens to appoint a temporary agent.
6.5 Commission Sharing. Wardley Better Homes 4 Gardens is authorized to slure ihe commission listed in section 2.0 above, wiih another brokerage.
7. SELLER DISCLOSURES. The Seller agrees in connection with this Agreement to provide to Wardlcy Better Homes &. Gardens Propeny Condition Disclosures regarding
the Seller's knowledge of the Property. The disclosure statement must be signed by the Seller.
8. ATTORNEY'S FEES. In any action, proceeding or arbitration arising out of this agreement, the prevailing pany shall be entitled to reasonable attorney's fees and costs.
9. INFORMATION RELEASE. Wardlcy Better Homes &. Gardens is authorized to obtain financial information from any mortgagee or other party holding a lien or interest
on the Property, and share contents of above referenced property disclosure statements at their discretion.
10. MULTIPLE LISTING SERVICE (MLS). Wardley Better Homes &. Gardens is authorized and instructed to offer this Property through the Multiple Listing Service
of the applicable Board/Association of REALTORS*unless otherwise agreed in writing. Wardley Better Homes &. Gardens and MLS is funher authorized to disclose after
closing the final sales price of the Property and terms of the sale. The Seller hereby gives authorization for Wardley Better Homes and Gardens or the Agent to change the
status and expiration date in the MLS without further written authorization, when instructed to do so by the Seller or through the terms of this agreement.
11. SELLER/OWNER AUTHORIZATION AND INSTRUCTIONS (Designate desired authorizations and instructions with owners initials in the spaces provided below).
11.1 (
-) (
) Open Houses. You arc authorized to show the above listed Property for the purpose of exposing the Property to prospective purchasers.
1 U y ( t ^ _ ) (_jE_J Key Authorization. YOU are hereby authorized to have possession of key/keys permitting access to the Property for ihe purposes of showing the Property to
prospective purchasers and/or to facilitate the sale of the Property, i.e. associate inspections.
(

)(
A

) Key Authorization. YOU OR OTHERS authorized by you are hereby authorized to have possession of key/Veys permitting access to the Property for the purpose
of showing the Property to prospective purchasers and/or to facilitate the sale of the Property, i.e. associate inspections.
) Key Box Authorization. You are hereby authorized and instructed to have a key box system installed at the Property a the address indicated.

11.4 Home Warranty. The advantaces of a Home Warranty have been explained to me. I choose to (

)(

^

); 1 choose NOT to ( < / . ) (_ib£.): purchase a Home Warranty.

oT

^?

^

5
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11J Fee Appraisal. The advantages of a Fee Appraisal have been expiaincd to me. i choose io t
i(
). I ehoo.se NOT iu (_j_sJ (_i^2.): p=> for « Fee Appraisal.
The Seller accepts full responsibility for any loss or damage that might result from "Open Houses" and/or the use of the key. keys, or key box systems from any source w hats«ver and agrees to hold
the Company, the agent. and the Board/Association of REALTORS' harmless from any and all liability as a result ot holding "Open Houses" and/or the use of keys and key box systems.
12. SIGNAGE. Wardley Better Homes &. Gardens is authorized to place appropriate signage on the Property.

Tj

13. COMPUTER LISTING INPUT FORMS. Provisions of the "Computer Listing Input Form" (Pan B). including list price, and any subsequent MLS Change Forms., arc
incorporated by
part of
jy reference
reterence and
and made
made a
a part
of this
this agreement.
agreement.

<

14. OTHER.
15. ENTIRE AGREEMENT. This Agreement may not be changed, modified or altered,
altered. Vxccpt
except by prior written consent of the parti
parties hereto.
EREOF. the undersigned agree to the above terms and acknow ledges receipt of a copy of this Agreement.
^HomesNfc Garden

Seller

^Agent)

(Nume)

(Branch Office)

»^7^J

*
s?

(/

/

(BJ^<^^
S

&rs~aJ

(Address/Phone)

c
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REAL ESTATE PURCHASE CONTRACT
lis is a legally binding contract. Utah law requires real estate licensees to use this form. Buyer and Seller, however, may agree to alter or
flete its provisions or to use a different form. If you desire legal or tax advice, consult your attorney or tax advisor.

EARNEST MONEY RECEIPT
uyer

(—7/M_/ r^/^/[J(r7*^>
offers to purchase the Property
,n
lereby delivers to the
i d here6v
the Brokerage, as Earnest Money, the amount of $
£>&£> •—the form of
which, upon Acceptance of this offer by all parties (as defined in Section 23), shall be
eposit^d in ate^ordanc
deceived D V S * — ^ ' ^ ^ / v y v A~X.jAJJ(A—->

on

y — / / - 9

- 1

?

~

(Date)

brokerage:
f

PROPERTY: >gS&
also described as:

HFFFR TO PI
IRHH AQF
OFFER
PURCHASE

Ap/tfymA

n

County of

f? C-

,

. State of Utah (the "Property").

1.1
Included Items. Unless excluded herein, this sale includes the following items if presently attached to the Property:
plumbing, heating, air conditioning fixtures and equipment; ceiling fans; water heater; built-in appliances; light fixtures and bulbs;
bathroom fixtures; curtains, draperies and rods; window and door screens; storm doors and windows; window blinds; awnings;
installed television antenna; satellite dishes and system; permanently affixed carpets; automatic garage door opener and
accompanying transmitter(s); fencing; and trees and shrubs. The following items shall also be included in this sale and conveyed
under separate Bill of Sale with warranties as to t i t l e T T ^ \T>>^>^ /V7t^S
.

1.2

Excluded Items. The following items are excluded from this sale:

1.3

Water Rights. The following water rights are included in this sale:

/y^rv^e,,^ —

A/^

1.4
Survey. A survey map of the Property certified by a licensed surveyor [ ] WILL \Cs~[ WILL NOT be prepared. The
Property corners [ ] WILL jV^] WILL NOT be marked by survey stakes set by a licensed sun/eyor or engineering company. The
cost of the applicable item^cnecked above will be: [ ] paid by Buyer [ ] paid by Seller [ ] shared equally by Buyer and
Seller [ ] Other (specify)
For additional terms, see attached Survey Addendum if applicable.
2.

PURCHASE PRICE. The Purchase Price for the Property is $
2.1

$

^

^ JZPQ —
T

Method of Payment. The Purchase Price win oe paid as follows:

^3/J/D

(a) Earnest Money Deposit Under certain conditions described in this Contract, THIS DEPOSIT
MAY BECOME TOTALLY NON-REFUNDABLE.
(b) New Loan. Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply for
one or more of the following loans: [ ] CONVENTIONAL [ ] FHA [ ] VA
[ ] OTHER (specify)
If an FHAA/A loan applies, see attached FHAA/A Loan Addendum.
OQ
If the loan is to include any particular terms, then check below and give details:
g
[ 1 SPECIFIC LOAN TERMS
P

$

^j

$
$
$
$
S<^f\

(c)
___ (d)
(e)
(f)
fiG&

<—

Page I of 6 pages

Loan Assumption (see attached Assumption Addendum if applicable)
Seller Financing (see attached Seller Financing Addendum if applicable)
Other (specify)
Balance of Purchase Price in Cash at Settlement

PURCHASE PRICE. Total of lines (a) through (f)

Seller's Initials p ^ Jfrdj

Date

/////?/Buyer's

C
Q)
!§
<

2.2
(a)
(b)
2.3
(a)

(b)

Financing Condition, (check applicable box)
(S<L Buyer's obligation to purchase the Property IS conditioned upon Buyer qualifying for the applicable loan(<
'
referenced in Section 2.1(b) or (c) (the "Loan"). This condition is referred to as the "Financing Condition/4
[ ] Buyer's obligation to purchase the Property IS NOT conditioned upon Buyer qualifying for a loan. Section 2
does not apply.
Application for Loan.
Buyer's duties. No later than the Application Deadline referenced in Section 24(a), Buyer shall apply for the Loar
"Loan Application" occurs only when Buyer has: (i) completed, signed, and delivered to the lender (the "Lender"
the initial loan application and documentation required by the Lender; and (ii) paid all loan application fees a;
required by the Lender. Buyer agrees to diligently work to obtain the Loan. Buyer will promptly provide the Lende
with any additional documentation as required by the Lender.
Procedure if Loan Application is denied. If Buyer receives written notice from the Lender that the Lender does
not approve the Loan (a "Loan Denial"), Buyer shall, no later than three calendar days thereafter, provide a cop}
to Seller. Buyer or Seller may, within three calendar days after Seller's receipt of such notice, cancel this Contrac
by providing written notice to the other party. In the event of a cancellation under this Section 2.3(b): (i) if the Loar
Denial was received by Buyer on or before the Earnest Money Forfeiture Deadline referenced in Section 24(d), the
Earnest Money Deposit shall be returned to Buyer; (ii) if the Loan Denial was received by Buyer after the Earnest
Money Forfeiture Deadline, Buyer agrees to forfeit, and Seller agrees to accept as Seller's exclusive remedy, the
Earnest Money as liquidated damages. A failure to cancel as provided in this Section 2.3(b) shall have no effect on
the Financing Condition set forth in Section 2.2(a). Cancellation pursuant to the provisions of any other section of
this Contract shall be governed by such other provisions.

2.4 Appraisal of Property. Buyer's obligation to purchase the Property ti{\ IS [ ] IS NOT conditioned upon the
Property appraising for not less than the Purchase Price. If the appraisal conditionapplies and the Property appraises for less
than the Purchase Price, Buyer may cancel this Contract by providing written notice to Seller no later than three catendar days
after Buyer's receipt of notice of the appraised value. In the event of such cancellation, the Earnest Money Deposit shall be
released to Buyer, regardless of whether such cancellation is before or after the Earnest Money Forfeiture Deadline. A failure
to cancel as provided in this Section 2.4 shall be deemed a waiver of the appraisal condition by Buyer.
3. SETTLEMENT AND CLOSING. Settlement shall take place on or before the Settlement Deadline referenced in Section
24(e). "Settlement" shall occur only when all of the following have been completed: (a) Buyer and Seller have signed and
delivered to each other or to the escrow/closing office all documents required by this Contract, by the Lender, by written escrow
instructions or by applicable law; (b) any monies required to be paid by Buyer under these documents (except for the proceeds
of any new loan) have been delivered by Buyer to Seller or to the escrow/closing office in the form of collected or cleared funds;
and (c) any monies required to be paid by Seller under these documents have been delivered by Seller to Buyer or to the
escrow/closing office in the form of collected or cleared funds. Seller and Buyer shall each pay one-half (1/2) of the fee charged
by the escrow/closing office for its services in the settlement/closing process. Taxes and assessments for the current year,
rents, and interest on assumed obligations shall be prorated at Settlement as set forth in this Section. Tenant deposits
(including, but not limited to, security deposits, cleaning deposits and prepaid rents) shall be paid or credited by Seller to Buyer
at Settlement. Prorations set forth in this Section shail be made as of the Settlement Deadline date referenced in Section 24(e),
unless otherwise agreed to in writing by the parties. Such writing could include the settlement statement. The transaction will
be considered closed when Settlement has been completed, and when all of the following have been completed: (i) the
proceeds of any new loan have been delivered by the Lender to Seller or to the escrow/closing office; and (ii) the applicable
Closing documents have been recorded in the office of the county recorder. The actions described in parts (i) and (ii) of the
preceding sentence shall be completed within four calendar days of Settlement.
4. POSSESSION. Seller shall deliver physical possession to Buyer within: [ ] T O hours [ ]
[ ] Other (specify)
5.
[

days after Closing;

CONFIRMATION OF A^L^CyflspLOSURE. At the signing of this Contract:
] Seller's lnitialsV^K^£*^f ] Buyer's Initials

The Listing Agent, &*sy^srffa^
7
The Selling Agent,
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Seller's Initials

, represents [ ] Seller [ ] Buyer O^both Buyer and Seller
/
as a Limited Agent;
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;

Date 7 / / / / ? ^ S t i v e r ' s I n l t ^ f ^ ^ /

Date

7 / w " ?

^<M

The Listing B r o k e r r - ^ ^ k r i j
I
I
The Selling Broker, j/J^

>*^~~

^ ( q
u w ~,

[LJ/*^(ey

pJJ-^7-.

represents [ ] Seller [ ] Buyer \]A both Buyer and Seller
J
as a Limited Agent;

Ji
7%> rT*

< ry

^

•

re

Presents f 1

Se,,er

^

[ ] B u y e r V ] both Buyer and Seller
'
as a Limited Agent;

5.
TITLE INSURANCE. At Settlement, Seller agrees to pay for a standard-coverage owner's policy of title insurance insuring
Buyer in the amount of the Purchase Price.
7.
SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced in Section 24(b), Seller shall provide to
Buyer the following documents which are collectively referred to as the "Seller Disclosures":
(a) a Seller property condition disclosure for the Property, signed and dated by Seller;
(b) a commitment for the policy of title insurance;
(c) a copy of any leases affecting the Property not expiring prior to Closing;
(d) written notice of any claims and/or conditions known to Seller relating to environmental problems and building or zoning code
violations; and
(e) Other (specify)
8.
BUYER'S RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to purchase under this
Contract (check applicable boxes):
I ] IS
M IS NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in Section 7;
[ 1JS
K J IS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property;
[ ] IS
[ ] IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property: (specify)
if any of the above items are checked in the affirmative, then Sections 8.1, 8.2, 8.3 and 8.4 apply; otherwise, they do not apply. The
items checked in the affirmative above are collectively referred to as the "Evaluations & Inspections." Unless otherwise provided in
this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by individuals or entities of Buyer's
choice. Seller agrees to cooperate with the Evaluations & Inspections and with the walk-through inspection under Section 11.
8.1
Period for Completion and Review of Evaluations and Inspections. No later than the Buyer Cancellation Deadline
referenced in Section 24(c) Buyer shall: (a) complete all Evaluations & Inspections; and (b) determine if the Evaluations &
Inspections are acceptable to Buyer.
8.2
Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable, Buyer may, no
later than the Buyer Cancellation Deadline, either: (a) cancel this Contract by providing written notice to Seller, whereupon the
Earnest Money Deposit shall be released to Buyer; or (b) provide Seller with written notice of objections.
8.3
Failure to Respond. If by the expiration of the Buyer Cancellation Deadline, Buyer does not: (a) cancel this Contract
as provided in Section 8.2; or (b) deliver a written objection to Seller regarding the Evaluations & Inspections, the Evaluations &
Inspections shall be deemed approved by Buyer.
8.4
Response by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have s-jven calendar days
after Seller's receipt of Buyer's objections (the "Response Period") in which to agree in writing upon the manner of resolving
Buyer's objections. Seller may, but shall not be required to, resolve Buyer's objections. If Buyer and Seller have not agreed in
writing upon the manner of resolving Buyer's objections, Buyer may cancel this Contract by providing written notice to Seller no
later than three calendar days after expiration of the Response Period; whereupon the Earnest Money Deposit shall be released to
Buyer, regardless of whether such cancellation is before or after the Earnest Money Forfeiture Deadline. If this Contract is not
canceled by Buyer under this Section 8.4, Buyer's objections shall be deemed waived by Buyer. This waiver shall not affect those
items warranted in Section 10.
9.
ADDITIONAL TERMS. There K^] ARE [ ] ARE NOT addenda to this Contract containing additional terms. If there are,
the terms of the following addenda arelncorporated into this Contract by this reference: LXJ Addendum No.
(
[ ] Survey Addendum [ ] Seller Financing Addendum [ ] FHA/VA Loan Addendum [ ] Assumption Addendum
] Lead-Based Paint Addendum (in some transactions this addendum is required by law)
[ ' ] Other (specify)

K
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fc^/lB* D»l« 7 / / / / ? / B ,

Seller's Initials^-A ^ ? I n Date / / / / A7xBuyer 1 s In

10.

SELLER WARRANTIES & REPRESENTATIONS.
10.1
Condition of Title. Seller represents that Seller has fee title to the Property and will convey good and marketable title
to Buyer at Closing by general warranty deed, unless the sale is being made pursuant to a real estate contract which provides for
title to pass at a later date. In that case, title will be conveyed in accordance with the provisions of that contract. Buyer agrees.
however, to accept title to the Property subject to the following matters of record: easements, deed restrictions. CC&R's (meaning
covenants, conditions and restrictions), and rights-of-way; and subject to the contents of the Commitment for Title Insurance as
agreed to by Buyer under Section 8. Buyer also agrees to take the Property subject to existing leases affecting the Property and
not expiring prior to Closing. Buyer agrees to be responsible for taxes, assessments, homeowners association dues, utilities, and
other services provided to the Property after Closing. Except for any loan(s) specifically assumed by Buyer under Section 2.1(c),
Seller will cause to be paid off by Closing all mortgages, trust deeds, judgments, mechanic's liens, tax liens and warrants. Seller
will cause to be paid current by Closing all assessments and homeowners association dues.
10.2
Condition of Property. Seller warrants that the Property will be in the following condition ON THE DATE SELLER
DELIVERS PHYSICAL POSSESSION TO BUYER:
(a)
the Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant moving-related
damage to the Property shall be repaired at Seller's expense;
(b)
the heating, cooling, electrical, plumbing and sprinkler systems and fixtures, and the appliances and fireplaces will be
in working order and fit for their intended purposes;
(c)
the roof and foundation shall be free of leaks known to Seller;
(d)
any private well or septic tank serving the Property shall have applicable permits, and shall be in working order and fit
for its intended purpose; and
(e)
the Property and improvements, including the landscaping, will be in the same general condition as they were on the
date of Acceptance.
11. WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time, conduct
a "walk-through" inspection of the Property to determine only that the Property is "as represented." meaning that the items
referenced in Sections 1.1, 8.4 and 10.2 ("the items") are respectively present, repaired/changed as agreed, and in the warranted
condition. If the items are not as represented, Seller will, prior to Settlement, replace, correct or repair the items or, with the
consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same. The failure to conduct a
walk-through inspection, or to claim that an item is not as represented, shall not constitute a waiver by Buyer of the right to receive,
on the date of possession, the items as represented.
12. CHANGES DURING TRANSACTION. Seller agrees that from the date of Acceptance until the date of Closing, none of the
following shall occur without the prior written consent of Buyer: (a) no changes in any existing leases shall be made; (b) no new
leases shall be entered into; (c) no substantial alterations or improvements to the Property shall be made or undertaken; and (d) no
further financial encumbrances to the Property shall be made.
13. AUTHORITY OF SIGNERS. If Buyer or Seller is a corporation, partnership, trust, estate, limited liability company, or other
entity, the person executing this Contract on its behalf warrants his or her authority to do so and to bind Buyer and Seller.
14. COMPLETE CONTRACT. This Contract together with its addenda, any attached exhibits, and Seller Disclosures, constitutes
the entire Contract between the parties and supersedes and replaces any and all prior negotiations, representations, warranties,
understandings or contracts between the parties. This Contract cannot be changed except by written agreement of the parties.
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this Contract
[ ] SHALL {J/J MAY (upon mutual agreement of the parties) first be submitted to mediation. If the parties agree to mediation, the
dispute shall/ofe submitted to mediation through a mediation provider mutually agreed upon by the parties. Each party agrees tc
bear its own costs of mediation. If mediation fails, the other procedures and remedies available under this Contract shall apply.
Nothing in this Section 15 shall prohibit any party from seeking emergency equitable relief pending mediation.
16. DEFAULT. If Buyer defaults. Seller may elect either to retain the Earnest Money Deposit as liquidated damages, or to returr
it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law. If Seller defaults, in addition tc
return of the Earnest Money Deposit, Buyer may elect either to accept from Seller a sum equal to the Earnest Money Deposit as
liquidated damages, or may sue Seller to specifically enforce this Contract or pursue other remedies available at law. If Buyei
elects to accept liquidated damages, Seller agrees to pay the liquidated damages to Buyer upon demand. It is agreed that denia
of a Loan Application made by the Buyer is not a default and is governed by Section 2.3(b).
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Seller's Initials*:<yC£(B

Date y////gy

Buyer's t n i t j ^ ^ ^ ^ T

Date 7 / /

I'M*?

17.

ATTORNEY FEES AND COSTS.
17.1
In Actions to Enforce this Contract. In the event of litigation or binding arbitration to enforce this Contract, the
prevailing party shall be entitled to costs and reasonable attorney fees Attorney fees shall not be awarded for participation in
mediation under Section 15.
17.2
In Interpleader Actions. If a principal broker holding the Earnest Money Deposit is required by law to file an
interpleader action in court to resolve a dispute over that Deposit, Buyer and Seller authorize that principal broker to draw from that
Deposit an amount necessary to advance the court costs needed to bring that interpleader action. The amount of the Deposit
remaining after advancing those costs shall be interpleaded into court. Buyer and Seller further agree that whichever of them is
found to be in default may be ordered to pay any reasonable attorney fees, or additional court costs, incurred by the principal
broker in bringing the action, unless the court finds that there was fault on the part of the principal broker or his or her agent that
would make such an award of attorney fees and costs unjust.
18. NOTICES. Except as provided in Section 23, all notices required under this Contract must be: (a) in writing; (b) signed by the
party giving notice; and (c) received by the other party or the other party's agent no later than the applicable date referenced in this
Contract.
19. ABROGATION. Except for the provisions of Sections 15 and 17.1 and express warranties made in this Contract, the
provisions of this Contract shall not apply after Closing.
20. RISK OF LOSS. All risk of loss to the Property not caused by Seller or Buyer, including physical damage or destruction to the
Property or its improvements due to any cause except ordinary wear and tear and loss caused by a taking in eminent domain, shall
be borne by Seller until Seller delivers possession of the Property to Buyer.
21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dates set forth in this Contract. Extensions must be
agreed to in writing by all parties. Unless otherwise explicitly stated in this Contract: (a) performance under each Section of this
Contract which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date; and (b) the term
"days" shall mean calendar days and shall be counted beginning on the day following the event which triggers the timing
requirement (i.e., Acceptance, receipt of the Seller Disclosures, etc.). Performance dates and times referenced herein shall not be
binding upon title companies, lenders, appraisers and others not parties to this Contract, except as otherwise agreed to in writing
by such non-party.
22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract, any addenda
and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original. This Contract and any
addenda and counteroffers may be executed in counterparts.
23. ACCEPTANCE. "Acceptance" occurs when Seller or Buyer, responding to an offer or counteroffer of the other: (a) signs the
offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other party's agent that
the offer or counteroffer has been signed as required.
24.
(a)
(b)
(c)
(d)
(e)

CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shall apply to this Contract:
Application Deadline
No later thanj^_ ^ " C a l e n d a r days after Acceptance,
Seller Disclosure Deadline
No later than / V / A - calendar days after Acceptance.
Buyer Cancellation Deadline
No later than ^ ll/\. calendar days after Buyer's receipt of all of the
Seller Disclosures.
Earnest Money Forfeiture Deadline
) \ ( X calendar days after the Buyer Cancellation Deadline.
Settlement Deadline
(DATE)

On± LTjffly

25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property oopine
tejms and conditions. If Seller
abovejenms
l \he above
doe^jiQ^accept this pffer by:
[ ] AM [ ] PM Mountain Time j_
19
this offer
je shall return the Earnest Money Deposit to Buy
(Buyer's Signature)
The later of the above Offer Dates shall be referred to as the "Offer Reference Date"

(Buyers' Names) (PLEASE PRINT)
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Seller's Initials^j(^ \ D

(Notice Address)

Date 7/'/

fty 7

Buyer's In

(Offer Date)

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
[ •{ACCEPTANCE OF OFFER TO PURCHASE: Seller Accepts the foregoing offer on the terms and conditions specified above.
[ ] COUNTEROFFER:
Seller presents for Buyer's Acceptance the terms of Buyer's offer subject to the exceptions or
lodifications as specified in the attached ADDENDUM NO.
.

J

^^jidh^s

(Seller's Signature)

(Date)

(Time)

(Seller's Signature)

(Sellers' Names) (PLEASE PRINT)

(Notice Address)

(Date)

(Time)

(Phone)

[ ] REJECTION: Seller Rejects the foregoing offer.

(Date)

(Seller's Signature)

(Time)

(Seller's Signature)

(Date)

(Time)

DOCUMENT RECEIPT
State law requires Broker to furnish Buyer and Seller with copies of this Contract bearing all signatures. (Fill in applicable section
b€

I acknowledge receipt of a final copy of the foregoing Contract bearing all signatures:

(BuyeJ^Sfgnature)

/

(yate)

(Buyer's Signature)

(Date)

f/ ^ / ^ ^ ^ ^ ^ ^
(Seller's
(Seller's Signature)

(Date)

(Seller's Signature)

(Date)

B. I personally caused a final copy of the foregoing Contract bearing all signatures to be [
] faxed [
] mailed [
delivered on
, 19
, postage prepaid, to the [ ] Seller [ ] Buyer.

] hand

Sent/Delivered by (specify)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL,
EFFECTIVE JUNE 12, 1996. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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Seller's Initials

Date )lH

l<? 7Buyer's I n S ^ ^ U ?

Date>A/^p

as*

ADDENDUM NO. _j_
SS!-

{£*\

REAL ESTATE PURCHASE CONTRACT

Page

; of

THIS IS AN (VJ ADDENDUM [ ] COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC")
with an Offer Reference Date of
between

( Vi/y

,J\Q(<

(^^T^y f

.

[ (

H-ae™^

, \^H~~)
J as Buyer, and /

. including all prior addenda and counteroffers,
JUCI/'Z.

-

t^ea^y?^~>y

as

Seller, regarding the Property located at.
The following terms are hereby incorporated as part of the REPC:

s?,

(i<^c sj/ic^d'

JA;^

Jlp ^.i^~T7 ) rtOrAA it

f

IHA^QL

fart<,
*SKA>A

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the REPC, including all prior
addenda and counteroffers, these terms shall control. All other terms of the REPC, including all prior addenda and
counteroffers,
s, not modified by this ADDENDJiM^shall remain the same. [ ] Seller [ ] Buyer shall have until
] PM Mountain Time ^ / / ^ . I^^P^P^ A-n / y w j 19
, to accept the terms of this ADDENDUM
;p3?with the provisions'/^ Section 23 of the REPC. Unless so accepted, the offer as set forth in this

^£^)
[ ] Buyer V ] Seller Signature

Date

?-//^7
Time

[ ] Buyer [ ] Seller Signature

Date

Time

^
ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
j>Q ACCEPTANCE: [ ] Seller [ ] Buyer hereby accepts the terms of this ADDENDUM.
[ ] COUNTEROFFER: [ ] Seller [ ] Buyer presents as a counteroffer the terms of attached ADDENDUM NO.

(Signature)

(Date)

(Time)

(Signature)

(Date)

(Time)

(Date)

(Time)O^^

[ ] REJECTION: [ ] Seller [ ] Buyer rejects the foregoing ADDENDUM.

(Signature)

(Date)

(Time)

(Signature)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL,
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Wardlev Transaction JD#
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UNDER CONTRACT INFORMATION SHEET

WL t 5 Ml

^ 1 0 0 b6S>\

Must Be Submitted With Every Reported Sale

)3nDS0"TH

|

| Letter Sent

Reporting Sales Executive

Sales Executive Name:

(r7C^t/

(~7*-rfrp^—^

Branch Office

. Date of Report:"?- / 5" - ^ ^?

Co-op Agent'

. Company:

Address:

. Phone: ^ < 2 " 7 - < / ^

?

±
Principals
Seiler(s)

Buver(s)

Seller*

^£fa-

Buyerts):

Phone:
Address: /{,7 / C ^ V / )

Cay <~~^Y

Sn .

^ ^ ^ ^ W

C^ULf C^^<lhfo\\ ^

Phone:

•2£A/2zZy3l

ArtHr,«: / / C O / ; .

/ ^ / f t Ss>.

Ciiy:.JM

Property Information
1 ^ 1 Residential

J

| Non-Residential

lVo ( £iy Address: 5 j T ^ $&d>t#t>0
Year Built

Exterior: '^pi/'t /ZfC

MLS*.

1 1 Lot/Land

-

-

Citvlj/f/? f tlvsi

Total Sq. Ft.:

Zip:S#2£T

3^Z2U
,^.^>.

*ZJ)??Z)

JL*

L _ J Multi-Unit

,

Zip: ftfoy/7.

WoodBurning Stove:
Ye* or No < ^

Brick of Krame

Yes or No

Sale Information
Sales Price:

^

/TW

Contract Date:

~T

^ ////*/

FumcNi Mone\ OcpoM« Amount:

Listed Price: 5 f r ? , / 3 3 3

7-

Proposed Cinsmg Date:

ZPC^c) '

—

/ A / / i C " / ^ *7

Date E M . Submitted to Office Admwiisirator:

Source of Sale
1/4- I '* ^Vrsonal Sphere ot Inlluence

["""] 19-Call-Around

PI

12-Walk-in

[

Q

13-Sign Call

Q

Q

14. FSBO

I [ 22- Geographic Farming (except We Sell Utah!)

|

[

21- We Sell Utah!

Q

[ 15- Direct Mail - Postcard Response

•

| 20- Inter-Ofnce Referral

|

lo-AdCill

30- Mall-Time
[ 00- Relocation Dcpt

Q ] Other:

) 17- Open House

Commission Disbursement
Selling Office

Listing Office
D

A different WBH&G Office:

Branch

0

A different W B H ^ G Office:

Q A different Company:

LJ A different Company:

&This Offtcc:

£J This Office:

Branch

Sales Exec:.

Sales Exec
Sales Exec:
Licensed A>st.:_

Sales Exec:.

05-

'

. S ortf.

< * __

Trainer: __

S
. S or <*

Licensed Asst.:.

C
CD

Trainer:
Referral Agent:.

Referral Agent:

c/a Company:

r/n Company:

Ancillary Services
1 rnder:

//[ I [A -

Title Company: K^r.(/[ [*A{1~

^Yyto^^-f

Rep:_

-Phone:.

Reo:_

_Phone:.
_Policy#:.

Home Warranty Company:
Propeny Inspection Company:,

AT// 4

.Rep:

lIInrHIoii«*Better

. Phone:.
. Phone:.
\d

—ten
Under Contract Procedures
• Complete all spaces in the Euygr Agency Contra^ & Apen,cy Disclosure
all appropriate locations and that they sign the contract

Sign the contract Insure that the buvcrs initial

• Complete all spaces in the Rejli Eiiau: £mciia^ Cojnncj Never leave blank spaces If a space does not apply wnte N/
A ' Sign the Contract Insure that your clients initiai in all appropriate locations and that they personally sign the contract.
Verbal contracts are unenforceable It is against policy for you to sign on behalf of the buvcrs
• Complete and have all panics sign an Document Receipt
• Complete and have all panics sign an Agency Disclosure Statement
(Dual) Agent
~

Be sure to disclose n vou are acung as a Limited

•

Insure that the buyers sign a Uaji fiasfid Paint Addendum , if the home was built pnor to 1978 or is HUD insured

•

Insure that all panies sign a "VA/FHA Addgnrjym . if FHA or VA financing is being obtained

• Obtain a Sellers Property D i s c l o s e from the Seller
• Complete and mail or call m the Home Warranty application if agreed to in the Purchase Contract
• Complete an Under Contract Information Sheet and submit along with original copies of all required paperwork to the
Office Administrator After processing, the file will be tiled in the Under Contract tile drawer by address The original file
MUST remain in the office You may make a copy for your own use on the office copier
•

Record all upcoming contingent and/or inspection deadlines and the closing date in vour personal cjlendar

• Schedule all inspections for which vour partv is responsible to pav for Accompanv the buvers on their Walk Through
Inspection Have the buyers sign the Pronenv Inspection Sign Off
• Take a copy of all documents to the Closing Officer (normally chosen by the Seller or Seller s agent) to stan the closing
process Be prepared to provide them with detailed information on the buver and seller and the other agents involved
Request the Closing Officer to send vou a copy of any amendments or supplements which thev mayreceiNe during the
escrow period
•

Assist the buvcr in immediately applying lor their loan Follow up with the lender and advise the buver to do so also

•

if the buver has an oui-of-area home to sell, complete a Listing Referral Form and send to ihc Family Relocation Center
(514-1911 or FAX 355-4056)

• Send all amendments change of escrow dates loan commitment dates or loan amounts to the listing agent and both the
Closing Officer and the Loan Officer immediately upon receipt
Earnest Monev Procedures
•

Attempt to obtain a minimum of I ac of the Sales Price by stressing to the buvcrs the importance of how an Earnest Money
deposit estabhshes the offer as bonafide rather than tnvolous

• Do not accept a CASH Earnest Money Deposit Have your clients go to a bank grocery store or convenience store and
conven their cash into Money Orders or a Cashier s Check
•

Instruct the buver to make the check out to Wardlcv Better Homes and Gardens Indicate on the check the address of the
property in case the check gets separated from the contract DO NOT ACCEPT A POSTDATED CHECK WITHOUT A
SIGNED WRITTEN AGREEMENT FROM BOTH THE BUYER AND THE SELLER

• State law requires that all Earnest Monev Deposits be deposited into the Broker s trust account within 3 business days This
makes it imperati\e that vou submit the E M Deposit to vour Office Administrator immediatelv so that thc\ can process it
and courier it to the Corporate Service Center lor deposit
•

Remember Your signature for receipt of the Earnest Monev Deposit is written confirmation that the monev was actuallv
given to vou Do not sign for it unless it was in fact recei\cd bv vou (unless vou want to be personally liable for that
amount ot monc>)

• Earnest Monev Deposit checks may not be held uncashed after a contract has been signed bv both panics unless all panics
agree with signed written instructions Personal notes are to be made out in the name of the Seller and held with the file
until further written instructions are received from both Pantes
• Deposits to other than the Broker s trust account (e g directly to the builder seller title company etc ) requires written
instructions signed by all panies and pnor consultation with the manager
Closing and Post-Closing;
• Remember that vou are required to attend the closing Take the altitude that you are the only person responsible to sec that
everything gets done Vcnfv the closing date and get a preliminary closing statement from the Closing Officer so that vou
^an iduse the bu\er on the amount of funds that need to be brought in the torm oi a centtied check mot a personal check)
• Insure that the listing agent brings keys garage door openers security codes etc to the closing Hold until possession is
granted
• Pick up yard sign Remove lockbox
• Send vour Client a thank you note and closing gift KEEP IN TOUCH' Add to mailing list
• Order Just Sold' cards from the Marketing and Development Center Forms can be obtained at your Office.
• Call through neighborhood inviting the neighbors to welcome the new residents Ask for their business
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Reminder Notice
Congratulations on your sale and/or listing. We appreciate your hard work!
VOU. \A
Buyers Agent

Please remit the following items to enable us to complete your file:
Sellers Agent

I I Uryier Contract Information Sheet
[""^"Agency Disclosure Form

I I Under Contract Information Sheet
0 ^ g e n c y Disclosure Form

By^erTAgent/Limited/Designated

["^Buyers Agency Contract
•
d

REPC (Initials)
(Signature)
Addenda/Counter Offer

Seller's Agent/Limited/Designated

m Listing Agreement (Form A)
C^uata Input Form (Form B)
• REPC (Initials)
(Signature)
I I Addenda/Counter Offer

F l Seller's Property disclosure Statement

F l Seller's Property disclosure Statement

Q^ad
Lead Based Paint Disclosure

fu^Lea*
.ead Based Paint Disclosure

I I (Other Disclosures)
Q ^ M L S Printout
I | Earnest Money Check
Iv7f Earnest Money Release
I I Document Receipt Buyer

|
|
|
I

| (Other Disclosures)
| MLS Change Form
| Earnest Money Release
| Document Receipt Seller

Comments:
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